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THE COMPTROLLER OENEAAL 
O F  T H E  U N I T E D  STATELl 
W A S H I N G T O N ,  0 . C .  2 0 5 4 8  

DATE: A p r i l  15, 1983 

MATTER OF: O v e r n i t e  T r a n s p o r t a t i o n  Company 

DIGEST: 

1. 

2. 

3 .  

of 

Even t h o u g h  Government  d i d  n o t  t a k e  e x c e p t i o n  
t o  d e l i v e r y  receipt  f o r  damage t o  s h i p m e n t ,  
carrier is n o t  a b s o l v e d  o f  a l l  l i a b i l i t y .  
D e l i v e r y  rece ip t  is  n o t  c o n c l u s i v e  and is sub- 
j ec t  t o  r e b u t t a l  by t i m e l y  n o t i c e  to  car r ie r  of 
l a te r  d i s c o v e r e d  damage. 

Car r ie r ' s  d e c i s i o n  to  w a i v e  r i g h t  to  i n s p e c t  
damage o n  b a s i s  o f  s t a t e m e n t  o f  r e c e i v i n g  
c l e r k  based o n  c l e r k ' s  n o n e x p e r t  o p i n i o n  t h a t  
damage w a s  m i n o r  is e s s e n t i a l l y  a b u s i n e s s  
judgment  and  car r ie r  b e a r s  r i s k  o f  f a i l u r e  t o  
i n s p e c t  damage. Carr ier  m u s t  d e m o n s t r a t e  
amount o f  damages  c l a i m e d  b y  a g e n c y  is 
u n r e a s o n a b l e  . 
Where a g e n c y  documen t s  t h e  a c t u a l  repairs  t h a t  
were n e c e s s a r y  and  t h e  number o f  work h o u r s  
needed  fo r  e a c h  s t e p  o f  t h e  repairs and claim- 
a n t  d o e s  n o t  p r e s e n t  a n y  e v i d e n c e  t o  r e f u t e  t h e  
r e a s o n a b l e n e s s  of those costs,  w e  have  no  bas i s  
to  q u e s t i o n  l a b o r  costs i n  t h e  damage claim. 

O v e r n i t e  T r a n s p o r t a t i o n  Company (OTC) r e q u e s t s  r e v i e w  
a GAO S e t t l e m e n t  C e r t i f i c a t e  d a t e d  December 3 0 ,  1 9 8 2 ,  i n  

which  t h e  GAO C l a i m s  Group d i s a l l o w e d  its claim f o r  a r e f u n d  
of $610.40. The A i r  Force d e d u c t e d  t h i s  amount  f rom b i l l s  
d u e  OTC f o r  t h e  damages t o  a n  A i r  F o r c e  f u e l  t a n k  t r a n s -  
ported f rom Warner  R o b i n s  A i r  Force Base, G e o r g i a ,  t o  Hayes 
I n t e r n a t i o n a l  C o r p o r a t i o n  ( H a y e s )  u n d e r  Government b i l l  o f  
l a d i n g  ( G B L )  N o .  S-0,278,736. OTC c o n t e n d s  t h a t  t h e  A i r  
F o r c e  h a s  n o t  e s t a b l i s h e d  O T C ' s  l i a b i l i t y  f o r  t h e  damage. 

The C l a i m s  Group s e t t l e m e n t  a c t i o n  is s u s t a i n e d .  

OTC t r a n s p o r t e d  a s h i p m e n t  which  i n c l u d e d  a n  aluminum 
t a n k  i n  a c r a t e  w e i g h i n g  680 pounds .  The s h i p m e n t  was 
de l ivered  t o  Hayes o n  J u n e  28, 1979.  N o  e x c e p t i o n  to  t h e  
s h i p m e n t ' s  c o n d i t i o n  was t a k e n  a t  d e l i v e r y ,  and  t h e  

.. . 
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carr ier ' s  d r i v e r  r e c e i v e d  a clear 
July 2, 1979,  t h e  carr ier  was ora  

2 

d e l i v e r y  r e c e i p t .  On 
l y  a d v i s e d  t h a t  t h e  t a n k  

was -den ted .  The A i r  Force a d v i s e s  t h a t  t h i s  damage was d i s -  
c o v e r e d  a f t e r  d e l i v e r y  was comple ted .  T h e r e  is a d i s p u t e  
c o n c e r n i n g  t h e  s u b s t a n c e  of t h e  c o n v e r s a t i o n  n o t i f y i n g  OTC 
of t h e  damage. OTC asserts t h a t  i t  was a d v i s e d  t h a t  damages 
were minor  and r e p a i r s  would cost  u n d e r  $100. Based o n  t h i s  
r e p r e s e n t a t i o n ,  OTC s t a t e s  i t  waived i t s  r i g h t  t o  i n s p e c t  
t h e  damage b e c a u s e  t h e  $100  cost  o f  repair d i d  n o t  j u s t i f y  
t h e  cost of car r ie r  i n s p e c t i o n .  The A i r  Force c o n t e n d s  t h a t  
i t  a d v i s e d  OTC o f  t h e  e x t e n t  of t h e  damage and  d i d  n o t  m i s -  
l e a d  OTC. The r e c o r d  c o n t a i n s  a s t a t e m e n t  by a Hayes s u p e r -  
v i s o r  t h a t  he and t h e  r e c e i v i n g  c le rk  v i s u a l l y  i n s p e c t e d  t h e  
t a n k ,  t h a t  a d e n t  n o t  r e a d i l y  a p p a r e n t  a t  d e l i v e r y  was d i s -  
c o v e r e d ,  t h a t  OTC was cal led ( o n  J u l y  2 ,  1 9 7 9 )  and in fo rmed  
of t h e  d e n t  i n  t h e  t a n k ,  and  t h a t  t h e  carr ier  a d v i s e d  Hayes 
to t rea t  t h e  d e n t  a s  c o n c e a l e d  damage and  t h a t  i n s p e c t i o n  
w a s  waived.  W e  f u r t h e r  note t h a t  t h e  d i s c r e p a n c y  i n  s h i p -  
ment (DISCON) form, d a t e d  J u l y  25, 1979 ,  conf i rmed  i n  
w r i t i n g  t h i s  i n i t i a l  n o t i c e .  The A i r  Force f u r t h e r  a d v i s e s  
t h a t  t h e  t a n k  was un loaded  and  remained  i n  t h a t  l oca t ion  and  
d i d  n o t  come i n t o  c o n t a c t  w i t h  any  o t h e r  o b j e c t  w h i l e  a t  
Ha yes . 

Thus, t h e  A i r  Force documents  i n d i c a t e  t h a t  s u b s e q u e n t  
to  d e l i v e r y ,  damage t o  t h e  t a n k  was d i s c o v e r e d  and t h a t  
p r o m p t l y  a f t e r  d i s c o v e r y ,  t h e  carr ier  was a d v i s e d  of t h e  
damage . 

The ca r r i e r  c o n t e n d s  t h a t  t h i s  r e c o r d  d o e s  n o t  
d e m o n s t r a t e  t h e  ca r r i e r ' s  l i a b i l i t y  and  r e f e r s  to  t h e  c lear  
d e l i v e r y  r e c e i p t  as  s u p p o r t  f o r  i t s  c o n t e n t i o n  t h a t  t h e  
damage o c c u r r e d  a f t e r  d e l i v e r y .  OTC also a r g u e s  t h a t  o n l y  
b e c a u s e  i t  r e l i e d  on  t h e  A i r  Force r e p r e s e n t a t i o n  t h a t  t h e  
damage was m i n o r ,  d i d  i t  waive  i t s  r i g h t  to  i n s p e c t  t h e  
damage. F i n a l l y ,  OTC c o n t e n d s  t h e  r e p a i r  b i l l  of $610.40 
was e x c e s s i v e .  

To e s t a b l i s h  car r ie r  l i a b i l i t y ,  t h e  p r i m a r y  bu rden  i s  on  
t h e  p e r s o n  a s s e r t i n g  t h e  c la im (Government )  t o  p rove  t h a t  
damages a c t u a l l y  o c c u r r e d  w h i l e  t h e  goods  were i n  p o s s e s s i o n  
o f ' t h e  ca r r i e r  s o u g h t  t o  be h e l d .  
E l m o r e  & -- S t a h l ,  377 U.S. 134 ( 1 9 6 4 ) ;  Wes te rn  C a r l o a d i n g  C o . ,  - I n c . ,  8-183483, November 29,  1976. I n  c o n c e a l e d  damage 
cases, t h e  c l a i m a n t  (Government )  m u s t  e s t a b l i s h  t h a t  n e i t h e r  
t h e  s h i p p e r  n o r  t h e  c o n s i g n e e  c o u l d  have  been  responsible  f o r  
t h e  darnage and t h a t  a s  a mat ter  o f  l o g i c a l  d e d u c t i o n ,  

M i s s o u r i  P a c i f i c  --- R.R. v. 
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the loss mus t  h a v e  o c c u r r e d  w h i l e  t h e  g o o d s  were i n  t h e  
carrier 's  p o s s e s s i o n .  
Motor F r e i g h t ,  1 1 5  N.E.2d 1 7 9  ( C t .  App. O h i o  1953); W e s t e r n  
C a r l o a d i n g  C o .  , I n c .  , s u p r a .  

we h a v e  h e l d  t h a t  a d e l i v e r y  receipt  is n o t  c o n c l u s i v e  and  
d o e s  n o t  p r e v e n t  p r o o f  of damages by  o t h e r  means. Even 
though  t h e  rece ip t  w a s  n o t  e x c e p t e d  t o ,  it is s u b j e c t  t o  
r e b u t t a l  by t imely  n o t i c e  t o  t h e  ca r r i e r  o f  l a t e r  d i s c o v e r e d  
damage. T r a n s  C o u n t r y  Van L i n e s ,  -Y I n c . ,  57 Comp. Gen. 170 
(1977); P a u l  Arp rn  Van L i n e s ,  I n c . ,  B-193182, December 1 2 ,  
1978. Acceptance- a s h i p m e n t  does n o t  waive a s h i p p e r ' s  
r i g h t s  t o  r e c o v e r  f o r  c o n c e a l e d  damage. T r a n s  C o u n t r y  Van 
L i n e s ,  I n c . ,  s u p r a .  

While OTC s t a t e s  t h a t  t h e r e  was improper d e l a y  i n  
d i s c o v e r i n g  t h e  damage,  w e  n o t e  t h a t  o u r  d e c i s i o n s  h a v e  per- 
m i t t e d  a r e a s o n a b l e  t i m e  t o  d i s c o v e r  c o n c e a l e d  damage. OTC 
a d m i t s  t h a t  Hayes t e l e p h o n e d  OTC a f t e r  d e l i v e r y  and  a d v i s e d  
0°C of t h e  damage w i t h i n  4 days o f  d i s c o v e r i n g  t h e  c o n c e a l e d  
damage. The a g e n c y  a l so  reports t h e  t a n k  was n o t  moved from 
the place where  i t  w a s  u n l o a d e d  u n t i l  a f t e r  t h e  damage was 
discovered and  had  n o t  c o l l i d e d  w i t h  a n y  o t h e r  object.  A 
DISCON r epor t  was i s s u e d  o n  July 25,  1979 ,  c o n f i r m i n g  t h e  
damage i n  w r i t i n g .  E v i d e n c e  o f  t h i s  n a t u r e  h a s  b e e n  c o n s i d -  
e r e d  s u f f i c i e n t  t o  r e b u t  a c lear  d e l i v e r y  receipt.  T r a n s  
C o u n t r y  Van L i n e s ,  I n c . ,  s u p r a ;  P a c i f i c  I n t e r m o u n t a i n  -?-I 

E x p r e s s  C o . ,  B-194116, A p r i l  9 ,  1979;  P a u l  A r p i n  Van L i n e s ,  - I n c . ,  s u p r a ;  L e e  Way Motor F r e i g h t ,  - I n c . ,  B-185283, J u n e  22 ,  
1978 . 

.- E l d e r  & J o h n s o n  Co .  V.  Commercial 

R e g a r d i n g  t h e  prima facie  case of car r ie r  l i a b i l i t y ,  
.--r 

-7 

---- -- .-- 

With  r e g a r d  t o  t h e  waiver of t h e  i n s p e c t i o n  b a s e d  o n  
t h e  r e p r e s e n t a t i o n  t h a t  damage w a s  m i n o r ,  it was t h e  car- 
r ier 's  d e c i s i o n  t o  w a i v e  t h e  i n s p e c t i o n ,  and w h i l e  i t  now 
claims i t  would n o t  h a v e  waived  t h e  i n s p e c t i o n  had it known 
t h e  repair  b i l l  would b e  $ 6 1 0 ,  o b v i o u s l y ,  a p r i m a r y  p u r p o s e  
of t h e  carr ier ' s  r i g h t  t o  i n s p e c t  is  t o  i n v e s t i g a t e  t h e  
c i r c u m s t a n c e s  o f  t h e  damage,  t o  v e r i f y  t h e  e x t e n t  of damage,  
and  t o  est imate  r e p a i r s  u s i n g  i t s  own t e c h n i c a l  s t a f f ,  i f  it 
decides t h i s  is n e c e s s a r y .  Thus ,  i ts  w a i v e r  was a b u s i n e s s  
judgmen t  t o  accept t h e  n o n e x p e r t  o p i n i o n  o f  t h e  r e c e i v i n g  
c l e r k  t h a t  t h e  damage was m i n o r .  I t  appears r e a s o n a b l e  to  
c o n c l u d e  t h a t  u n t i l  t h e  A i r  Force's  e x p e r t s  examined  t h e  
damage t o  t h e  t a n k  and  t h e  A i r  F o r c e  a c t u a l l y  went  f o r w a r d  
w i t h  repa i rs ,  t h e  A i r  Force would n o t  know t h e  precise cost 
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of repairs.  I n  f a c t ,  h e r e ,  t h e  r e p a i r  work i n v o l v e d  
u n c r a t i n g ,  l i f t i n g  and  movement, t o  uncove r  and  r e p a i r  t h e  
damage. The e x t e n t  o f  t h e  work r e q u i r e d  p r o b a b l y  w a s  n o t  
known to  t h e  r e p r e s e n t a t i v e  n o t i f y i n g  OTC o f  t h e  damage. 
Thus ,  i n  o u r  v i ew,  t h e  ca r r ie r  m u s t  show t h e  amount o f  
damages c l a i m e d  is u n r e a s o n a b l e .  

W e  a l so  n o t e  t h a t  where  a carr ier  w a i v e s  t h e  
i n s p e c t i o n ,  b o t h  t h e  c a r r i e r  and A i r  Force a g r e e  t h a t  a r u l e  
of t h e  Motor Carrier F r e i g h t  C l a i m  Rule  Book c o n c e r n i n g  
i n s p e c t i o n  r u l e s  g o v e r n s .  Rule  N o .  5 p r o v i d e s  t h a t :  

" I n  t h e  e v e n t  carr ier  d o e s  n o t  make a n  i n s p e c -  
t i o n  as  t h e  r e s u l t  o f  a w a i v e r  o r  f o r  any  o t h e r  
r e a s o n  t h e  c o n s i g n e e  s h a l l  make t h e  i n s p e c t i o n  
and  r e c o r d  a l l  i n f o r m a t i o n  t o  t h e  best o f  t h e i r  
a b i l i t y  p e r t i n e n t  t o  t h e  cause. Cons ignee  
i n s p e c t i o n ,  i n  s u c h  case,  w i l l  be c o n s i d e r e d  as 
t h e  car r ie r ' s  i n s p e c t i o n  and  w i l l  n o t  j e o p a r d -  
i ze  a n y  r e c o v e r y  t h e  c o n s i g n e e  is d u e  b a s e d  on 
t h e  f a c t s  c o n t a i n e d  i n  t h e  report." 

Thus,  i n  t h e s e  c i r c u m s t a n c e s ,  t h e  carrier is bound by  

F u r t h e r m o r e ,  r e g a r d i n g  t h e  r e a s o n a b l e n e s s  o f  t h e  r e p a i r  

t h e  s h i p p e r ' s  damage i n s p e c t i o n  f i n d i n g s .  , 

b i l l ,  e s p e c i a l l y  t h e  l a b o r  c h a r g e s  and i n c i d e n t a l  e x p e n s e s ,  
t h e  A i r  Force r e p a i r  f a c i l i t y  h a s  s u b m i t t e d  t h e  a c t u a l  
repairs t h a t  were n e c e s s a r y  and  t h e  number  o f  work h o u r s  
t h a t  w a s  needed  t o  p e r f o r m  e a c h  s t e p  o f  t h e  r e p a i r s .  OTC 
h a s  n o t  p r e s e n t e d  any  e v i d e n c e  c h a l l e n g i n g  t h e  r e a s o n a b l e -  
n e s s  o f  t h e  costs o t h e r  t h a n  p o i n t i n g  o u t  t h a t  r e c r a t i n g  of  
t h e  t a n k  t o o k  one -ha l f  h o u r  l o n g e r  t h a n  u n c r a t i n g .  Under 
t h e s e  c i r c u m s t a n c e s ,  w e  have  no  bas i s  t o  q u e s t i o n  t h e  iabor  
costs u n d e r  t h e  repair  damage claim. 
t a i n  E x p r e s s ,  C o . ,  .--- supra.  I t  is  a l so  w e l l  s e t t l ed  t h a t  t h e  
l i a b i l r t y o f t h e  c a r r l e r  f o r  t h e  costs o f  r e p a i r  i n c l u d e s  
r e a s o n a b l e  and n e c e s s a r y  i n c i d e n t a l  e x p e n s e s  i n c u r r e d ,  
i n c l u d i n g  t r a n s p o r t a t i o n  t o  and  from t h e  r e p a i r  area.  
P a c i f i c  I n t e r m o u n t a i n  E x p r e s s ,  -7- C o . ,  supra.  

- See -- P a c i f i c  In te rmoun-  -I_ 

W e  s u s t a i n  t h e  C l a i m s  G r o u p ' s  s e t t l e m e n t  a c t i o n  d e n y i n g  
OTC's claim f o r  a r e f u n d  of $610.40. 
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o f  t h e  Un i t ed  S t a t e s  




